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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
BENJAMIN D. RITHOLZ, SAMUEL 
J. RITHOLZ, FANNIE RITHOLZ, 
MORRIS I. RITHOLZ, SOPIDE RIT-
HOLZ, SYLVIA RITHOLZ, J. BEDNO, 
and ANN RITHOLZ, dba KING OPTI-
CAL COMPANY, 
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MUNICIPAL CORPORATION, and 
EARL J. GLADE, LORENZO C. ROM-
NEY, GRANT M. BURBIDGE, JOE 
L. CHRISTENSON, and LYLE B. 
NICHOLS, its Board of Commissioners, 
D.efenda!nts and Appellants. 
BRIEF OF AMICUS CURIAE 
STATEMENT OF THE CASE 
Case No. 
8296 
By action filed in the District Court, in and for Salt 
Lake County, State of Utah, Plaintiffs seek to enjoin 'Salt 
Lake City and its Board of Commissioners from enforc-
ing one of the ordinances passed by the Board of Com-
missioners on September 16, 1954, being Section 4865 
of the Revised Ordinances of 'Salt Lake City. 
Section 4865 provides : 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
"SECTION 4865: ADVERTISING PRICES OF 
PRESCRIPTION EYEGLASSES, LENSES OR 
FRAMES AND PRESCRIPTION LENSES. 
(a) No person, firm, corporation, partner-
ship, association, or any agent or employee there-
of engaged in or connected with the sale of pre-
scription eyeglasses, lenses, or frames and pre-
scription lenses shall directly or indirectly cause 
to be made, published, disseminated, circulated 
or placed before the public, or any person or 
groups of persons whatever, in any manner what-
ever any statement or advertisement of any kind 
or nature : 
(1) that states a definite or fixed price or 
range of prices for such articles, or that 
such articles may be bought at a discount, 
or 
(2) that offers or purports to offer any 
ophthalmic article of any description in 
connection with the sale of said above 
items at a discount or free of charge, or 
(3) that is faTse or misleading. 
(b) Nothing in this ordinance, however, 
shall be construed to prevent the advertising of 
price of toy glasses, goggles consisting of non-
prescription lenses, or of non-prescription glasses 
or sun glasses; nor shall this ordinance be con-
strued to prevent advertising ·any of said articles, 
provided said advertising complies with the pro-
hibitions above set forth. 
' (c) If any phrase or part of this ordinance 
is declared to be invalid, that portion shall be 
severable and the remaining portions shall be 
and remain in full force and effect. 
·2 
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(d) Any violation of this ordinance shall he 
punishable by a fine of not more than $299.00 or 
:by imprisonment in the City Jail for not more 
than six ( 6) months, or both. 
'SECTION 2. In the opinion of the Board of 
Commissioners, it is necessary to the peace, health 
and safety of the inhabitants of Salt Lake City 
that this ordinance shall become effective immedi-
ately." 
At the same time, Salt Lake City passed a companion 
ordinance, Section 4866, which provides : 
"SECTION 4866: RELATING TO ADVERTIS-
ING OF PRICES FOR SERVICES BY OP-
TOMETRIST OR MEDICAL DOCTOR. 
(a) It shall be unlawful for any optometrist 
or medical doctor who examines human eyes and 
makes corrective prescriptions therefor, either 
by himself or through any other person, firm or 
corporation, or for any person, firm or corpora-
tion who may hire a medical doctor or optometrist 
to examine human eyes and make corrective pre-
scriptions therefor, to advertise in any manner 
whatever a fixed price or range of prices for said 
services, or that said examination or services may 
be had at a discount or at no charge; nor shall 
it be lawful to advertise or in any other manner 
whatever offer or purport to offer any ophthalmic 
article of any description in connection with said 
examination if said article is offered at a discount 
or at no charge. 
(b) If any phrase or part of this ordinance 
is declared to be invalid, that portion shall be 
severable and the remaining portions shall be 
and remain in full force and effect. 
:3 
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(c) Any violation of this ordinance shall be 
punishable by a fine of not more than $299.00 or 
by imprisonment in the City Jail for not more 
than six (6) months, or both. 
SECTION 2. In the opinion of the Board 
of Commissioners, it is necessary to the peace, 
health and safety of the inhabitants of Salt Lake 
City that this ordinance shall become effective 
immediately." 
Only Section 4865 is attacked in this proceeding. 
Briefly stated, Section 4865 bans false or misleading 
advertising in connection with the sale of prescription 
eyeglasses, lenses or frames and prescription lenses. As 
part of the prohibition against false or misleading ad-
vertising, Section 486'5 makes it unlawful to advertise any 
of these articles at a fixed price or range of prices or at a 
discount or free of charge. 
It is important to observe that sub-paragraphs (1), 
(2) and (3) of sub-paragraph (a) of 'Section 4865 are in 
the alternative and that sub-section (3) co:vers either 
false or misleading advertising. Advertising violates the 
ordinance even though it does not contravene all of the 
numbered su~-sections of sub-section (a). In other words, 
advertising is banned which is false. Advertising which 
is misleading is unlawful. Advertising which states a 
definite price is proscribed. Advertising is forbidden 
which offers at a discount, or which offers free of charge. 
Counsel stipulated certain facts. These facts will be 
summarized briefly. 
Plaintiffs are a partnership and operate retail out-
lets in the United States and Canada for sale and dis-
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pensing optical goods. From the Salt Lake City branch, 
Plaintiffs sell optical goods consisting of lenses, frames 
and eyeglasses which are sold to customers on prescrip-
tions from licensed doctors and optometrists. Plaintiffs 
use various advertising methods in local newspapers. 
The advertising used by Plaintiffs is stipulated to be in 
violation of Section 4865, the ordinance sought to be en-
joined. A copy of a representative advertisement was 
attached and made a part of the stipulation and is part 
of the record. 
The court entered Findings of Fact generally in ac-
cord with those stipulated. The court conc~uded as a 
matter of law that Section 4865 of the Revised Ordin-
ances of Salt Lake City, 1954 is invalid and unconstitu-
tional. Though not expressly so stated, it is readily ap-
parent from the Conclusions of Law, that the court con-
cluded that Section 4865 in its entirety is invalid and un-
constitutional. The court did not single out any part of 
the ordinance for special treatment, but held all of the 
ordinance invalid, and issued a permanent injunction 
against Salt Lake City, the Board of Commissioners and 
its officers, agents and employees, enforcing or under-
taking any activities in connection with enforcing any 
part of Section 4865. 
It is the purpose of amicus curiae to enlighten the 
court with a resume of the general nature of the problem 
and evils sought to be remedied by the ordinance, a brief 
statement as to how the problem and evils have been 
cured in other jurisdictions, including a collation of cases 
from courts of last resort that have decided relevant 
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constitutional questions, and an argument of reasons why 
the judgment of the District Court should be set aside 
and the injunction terminated. 
GENERAL NATURE OF THE PROBLEM 
Section 4865 and Section 4866 of the Revised Ordin-
ances of Salt Lake City, are corrective measures to af-
ford protection to the consuming public generally. The 
fundamental purpose of the ordinances is to establish an 
ethical standard for advertising of eyeglasses. The 
ordinances are designed to prevent false and misleading 
advertising which is calculated to deceive unwary mem-
bers of the public who believe they have a visual problem 
needing correction. The ordinances do not eliminate ad-
vertising. The ordinances merely require that advertis-
ing conform to certain standards-i.e., that it be not false, 
that it be not misleading, that it not bait members of the 
public by statements of a price, or of a discount, or for 
free. It is a standard to which all groups entrusted with 
care of the eyesight of members of the public, are re-
quired to conform. 
Section 4865 prohibits false and misleading advertis-
ing of eyeglasses, and advertising at a fixed price, or at 
a range of prices, or at a discount or for free. In caring 
for eyesight of members of the public, the nature of the 
professional services rendered and the materials used are 
such that a statement of price is itself misleading. As 
with other professions, the nature of the professional 
eye-care service rendered and materials required must of 
ne'Cessity be variable in order to adequately care for the 
multifarious needs of individuals. As in other areas 
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where proper functioning of a member of the body is 
involved, adequate professional care requires the pain-
staking, careful and skilled analysis and recognition of 
the problem of the patient. It also requires a professional 
person skilled in recognizing and solving visual pro'b-
lems, to make his recommendations as to the best method 
to solve or correct the problem. The recommended cor-
r~ction may or may not be eyeglasses. It may be surgery, 
it may be visual therapy, or a cornbina tion of these meas-
ures. It is readily apparent, therefore, that not only 
does the analytical part of the professional process vary 
from patient to patient, but likewise the prescribed cor-
rection or the prescribed method of correction varies 
from individual to individual. Mr. Justice Holmes, speak-
ing for a unanimous United States Supreme Court as 
early as 1929, in Roscl'ben v. Ward, 279 U.'S. 337, 49 8. Ct. 
336, 73 L. ed. 722, recognized that care of visual problems 
necessarily varied from case to case and that it was the 
duty of a specialist to make up his mind in each case as to 
the nature of the examination to be undertaken. 
Since the nature of services and materials required 
differs markedly from case to case, an advertisement of 
all glasses for one price, $8.98 is obviously misleading. 
Equally de1ceptive are statements such as ''$8.98 complete 
with frames and lenses," "You just can't pay more," "No 
more, no less," ''At King you know in advance what your 
glasses will cost," "One single price, regardless of your 
lens requirements, ... " "No extras." 
The Salt Lake City Commission concluded to elimi-
nate this evil by esta:blishing an ethical standard for ad-
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vertising. It did so, knowing that any advertising for a 
fixed price would be deceptive in this field where pro-
fessional services, individual problems and corrective 
methods must necessarily vary with each individual case. 
The Commission recognized that an advertisement of 
prices for eyeglasses implying application of skilled ser-
vices in connection therewith was itself misleading and 
tended to de~ceive the public. 
While it may be that Salt Lake City could have gone 
farther, completely eliminating advertising of eyeglasses 
and professional services as is provided in our Utah 
Statutes governing the practice of dentistry. (Section 
58-7-7, U.C.A. 1953), it chose not to go so far. It chose 
to elevate the standards of advertising and permit adver-
tising in general providing it met the standards. A sug-
gestion that the Board of Commissioners might have gone 
farther and might have banned more advertising or made 
the standard stricter is not a ground for holding the 
ordinance unconstitutional. Roschen v. Ward, supra. 
One additional factor in the business world is signifi-
cant in understanding the general background of the evil 
which Salt Lake City undertook to cure. It is the matter 
of the teamwork of those who analyze the visual problem 
of a patient and make corrective recommendations and 
those who dispense eyeglasses. The first group, those 
who may examine visual problems and prescribe, are re-
stricted by our Utah statutes to registered optometrists 
and licensed physicians and surgeons. The other part 
of the team, those who dispense eyeglasses, is used only 
when the skilled professional optometrist or physician 
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and surgeon prescribes eyeglasses as the best corrective 
method. This group is commonly known as opticiaJis and 
are not subject to any regulation or any standard under 
existing Utah statutes. The optician is primarily an 
artisan who grinds the lens and fits the lens to the frame, 
in those cases where such corrective method is recom-
mended by the professional man who analyzes and pre-
scdbes · for the visual problems of the patient. Where 
eyeglasses are recommended as a corrective device, the 
professional optometrist or physician and surgeon and 
the optician work as a team to solve and correct the visual 
problem of the patient. 
Traditionally and for good reason, analysis and rec-
ommendation to ·correct a visual problem emanated ini-
tially from the skilled professional optometrist or phy-
sician and surgeon. Our Utah statutes, as well as statutes 
of other states, were initially drawn with this in mind. 
For this purpose elaborate regulation and standards 
are set forth in the Utah statutes governing qualification 
and practice of optometrists. Under current rnerchandis-
ing and advertising methods, efforts have been made to 
shift the initial step and the origin of care of visual 
problems of the public, from the skilled, regulated pro-
fessional person, over to the dispensing optician, who is 
free from all regulation. Such efforts have been under-
taken primarily through advertising by opHcians. Such 
advertising reaches unskilled members of the public who 
are easily led to believe that eyeglasses are the cure to 
all or most of their visual problems. Such advertising 
lures such individuals into a retail outlet where they are 
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fitted with eyeglasses. Thus an essential element in the 
prooess of care for the visual problems of the public is 
often bypassed-that of proper analysis and diagnosis of 
the visual problem of the patient. Those who answer 
advertisements for glasses have in their mind the idea 
that they have diagnosed their own visual problem and 
glasses are the remedy. 
The shift in care of visual problems from the licensed 
optometrist to an advertising optieian has been accom-
plished without awareness by members of the public that 
opticians are not authorized to examine eyes, or prescribe 
corrective methods therefor. Even members of the pub-
lic of such eminence as Utah Representatives are not 
aware that opticians cannot and do not examine eyes. 
(H. B. 10, as amended, 1955 Legislature) 
Often times an optician, since not expressly under 
any existing statutes, takes the position that its activities 
are merely merchandise and as such are not part of a 
team which cares for the visual problems of members 
of the public. That such position is erroneous and that a 
dispensing optician is an integral part of current methods 
for caring for visual problems of members of the pub-
lic has had judicial recognition. In a bill to enjoin De-
fendants from including in their advertisements prices of 
eyeglasses, the Michigan Supreme Court in Seif,erl v. 
Buhl Optical Company, et al., 276 Mich. 692, 698,268 NW 
784, 1936, answered the argument of an optician that it 
was merely a retail merchandiser: 
"The difficulty with appellant's entire posi-
tion is its belief that optmnetry is merely an inci-
10 
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dent to its corporate merchandising business. It 
overlooks the fa:ct that optometry has becorne a 
real science devoted to the measurement, accom-
modation, and refractory powers of the eye with-
out the use of drugs, thus superseding obsolete 
and archaic methods of fitting eyeglasses. It has 
be-come one of the important professions, and for 
the preparation of its proper practice courses in 
optometry, physics, physiology, pathological con-
ditions of the eye, the proper use of the refina-
scope, ophthalmometer, pohthalmoscope, refrac-
tor, prisms, lenses, etc., are given as part of the 
curriculum in many of our largest universities 
as well as colleges specializing in optometry. The 
legislatures throughout the entire country have 
recognized that the proper practi~e of this profes-
sion is of the most vital importance to the public, 
and have made due provisions, not only for the 
licensing of optometrists after proper examina-
tion, but for regulating the proper practice of the 
profession. 
The advertising of the sale of glasses with 
optometrical service at a price certain is apt to 
be used as a lure and bait to the unwary and as a 
means of de'ception of those who are attracted by 
a seemingly low price without considering the 
degree of skill involved. It tends to promote un-
fair competition against those skilled in the pro-
fession. The harkers and others who make their 
livelihood out of human gullibility cannot apply 
their talents to human eyesight without serious 
consequences. The Legislature undoubtedly had 
these evils in mind when it adopted the Optometri-
cal Act in its present form. Reasonable statutory 
regulation of advertising involving professional 
services is proper where, in the absence of such 
legislation, great evils will follow." 
11 
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The team work of the o-ptician and skilled profes-
sional optometrist was judicially recognized by the Su-
preme Court of Ohio in Th.e City of Springfield v. Hurst, 
144 Ohio State 49, 56 NE 2d 185, 1944. In referring to 
the United States Supreme Court case upholding an Ore-
gon statute banning price advertising by dentists in Sem-
ler v. Oregon State Board of Dental Examiners, 249 U.S. 
608, 55 S. C. 570, 79 Law Ed. 1086, the Ohio Court stated: 
"It cannot well be questioned that the rule 
which applies to the dentist would apply to the 
optometrist. But would it not also apply to the 
optician¥ The dentist takes impressions and 
makes false teeth to fit the mouth. The optome-
trist measures the eye and, if he chooses to sell 
complete eyeglasses, grinds the lenses or has them 
ground and then installs them in mountings to fit 
the eyes and face. But the optician divides work 
with the optometrist in that the optician sells com-
plete eyeglasses with lenses which he grinds 
or has ground according to the prescription fur-
nished by the optometrist. In a certain respect 
there is a marked similarity between the scope of 
the work of the dentist and the scope of the com-
bined work of the optometrist and optician. The 
dentist produces fitted teeth, the optometrist and 
optician produce fitted eyeglasses complete .. ~ut 
why should legislation against bait adverbsmg 
as to the price of lenses or complete eyeglasses be 
held valid as to the optometrist and not as to ~e 
optician? Is the prescription more important m 
relation to l1ealth than the grinding according to 
prescription? Lenses 1nust be prepared by those 
tr~in~d in the grinding. Quality of material and 
skll! In worlnnanship are prirne essentials in pro-
duCing tl1e finished lenses. Poor quality and poor 
12 
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grinding will naturally result from the desire to 
sell spectacles in quantity at a low advertised 
price, with the purpose of underselling the op-
tometrist and other opticians who do not indulge 
in such advertising. Poor and improperly ground 
lenses will impair the eyesight of the person to 
whom they are sold as properly fitted. Thus, 
legislation prohibiting such bait advertising has a 
real and substantial relationship to the public 
health whatever vendor employs the injurious 
method. The result of forbidding the professional 
practitioner to resort to such advertising and per-
mitting the optician (or even the retail vendor) 
to indulge in the harmful practice does not eradi-
cate the evil. The whole field must be covered 
if protection is to be afforded the public." 
Having informed the Court of the general back-
ground of current practices of care of the visual prob-
lems of members of the public, our further inquiry should 
be as to the practices of these Plaintiffs in connection 
with their care of the visual problems of residents of 
Salt Lake City, Utah. 
There is nothing in this record in the nature of evi-
dence from which the court can be enlightened as to the 
actual activities of these Plaintiffs in Utah. The court 
can receive some guidance from the stipulation of coun-
sel for plaintiffs and further guidance from judicial 
recognition of the activities of these Plaintiffs fr01n 
courts of sister states who have faced the same problem. 
The stipulation signed by counsel for Plaintiffs ad-
mits that the advertising of Plaintiffs is in violation of 
the Salt Lake City Ordinance, Sec. 4685. Since the stipu-
lation doeH not single out any part of the ordinance, it 
13 
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follows that Plaintiffs have stipulated that the adver-
tising violates all parts of the ordinance. This is par-
ticularly so in light of the Findings of Fact and {]on-
elusions of Law drawn by counsel for Plaintiffs, that 
concludes the entire ordinance invalid and invoke an 
injunction against the entire ordinance. Plaintiffs having 
so stipulated, the court should decide this case with the 
stipulated facts in mind that the advertising by Plaintiffs 
in Salt Lake City violates all parts of the ordinance, in-
cluding the prohibition against false or misleading adver-
tising. 
Such admission by Plaintiffs that their advertising 
is false or misleading was likely compelled by the de-
cision of the Wisconsin Supreme Court in Ritholz v. 
Johnson, 246 Wis. 442, 17 N.W. 2d 590, 1945, involving 
an action by these Plaintiffs to enjoin enforcement of the 
Wisconsin statute prohibiting misleading, deceptive and 
price advertising of eyeglasses or optometric services. 
The Wisconsin Supreme Court set out in its opinion a 
photostatic copy of the advertisement used by these 
Plaintiffs in Wisconsin. A comparison of that advertise-
ment to the stipulated advertisement in this case will 
make readily apparent their similarity. The Wisconsin 
Supreme Court characterized such advertising as being 
on its face dishonest advertising. The Wisconsin Su-
preme Court decision is the leading judicial recognition 
of the activities of these Plaintiffs. To enlighten the 
Court, we quote liberally from the Wisconsin opinion 
in Ritholz v. J olvnson: 
"It is here claimed that the dentist [Semler 
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v. Oregon State Board of Dental Examiners, 294 
U.S. 608, 55, 8. Ct. 570, 79 Law Ed. 1086] case is 
not in point because dentistry is a profession and 
selling glasses is mere merchandising. But by 
their own advertising the plaintiffs profess to do 
more than merely sell glasses. They advertise to 
sell glasses to fit the needs of the public. That 
requires under Ch. 153 the services of a person 
licensed to practice either optometry or medicine. 
Neither of these is mere merchandising. The basis 
of the rule applicable to dentists is, not that they 
are professional men, but that the advertising pro-
hibited to them tends to deceive and mislead the 
public, and the reason of the rule is as applicable 
here as there. The instant statute does not pur-
port to affect mere merchandising of glasses that 
does not require the services of an optometrist to 
prescribe them. The Plaintiffs may sell glasses 
that aid sight by merely magnifying, or protect 
against excessive sunlight. So they may sell stock 
glasses where the customer fits himself by trying 
on glasses in the seller's stock on hand. 
We do not have to rest the constitutionality 
of the statute wholly upon the dentist case, supra. 
The evidence in this case shows that the advertis-
ing used by the plaintiffs actually does operate to 
defraud the public. The customers of plaintiffs 
are mostly poor persons. The plaintiffs by their 
own testimony aim to advertise where their adver-
tisements will reach 'workers, foreigners and 
negroes' particularly. They use the advertisement 
as a lure or ·bait, or as they call it 'an inducement' 
to draw such persons to their stores. The general 
nature of their advertising is shown by the photo-
static copy of an advertisement. [shown] Note the 
following in the Photostat: '$12.00 value $3.88'; 
'at the low price of $3.88' ; 'get the glasses you 
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need at a price you can afford'; 'no extra cost'; 
'FREE'; 'no extra charge'. This on its face is 
dishonest advertising. It manifestly aims and 
tends to mislead the public within the rule of 
Semler v. Oregon State Board, etc., supra, (148 
Or. 50, 34 P2d 311; Id. 294 U.S. 608, 55 S. Ct. 570, 
79 L. Ed. 1086), and Commonwealth v. F'erris, 305 
Mass. 233, 235, 25 NE 2d 378, and is therefore 
fraudulent advertising. 
From the testimony of the general sales man-
ager of the plaintiff located in Chicago, it appears 
that the plaintiffs have about eighty stores, five 
of them in Wisconsin. They sell glasses on the 
prescriptions of optometrists and physicians both 
of whom are licensed in Wisconsin to examine for 
and prescribe glasses to correct defective vision. 
A doctor is kept in the store to prescribe glasses 
for the plaintiffs' customers. The plaintiffs 'make 
arrangements with a physician' to occupy a room 
in their store. He fixed his own price for examin-
ing for and prescribing glasses, usually $1, some-
times $2, but they guarantee him a specific amount 
as fees for a specific period. The nature of this 
arrangement is illustrated by the following postal 
card sent out by plaintiffs to physicians who were 
to occupy 'space' in the plaintiffs' stores: 
June 17, 1941 
'Dear Doctor : 
'I would like to enter into an arrange-
ment with you, requiring your full time serv-
ice away from your office. If you are willing 
to leave town, we can offer you a definite 
GUARANTEE of $40.00 PER WEEK, with 
a chance to make as high as $75.00 per week, 
refracting patients we recommend to you. 
Office space is provided. This is a pern1anent 1 
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arrangement. The proposition is in Wiscon-
sin. No experience required. 
'If interested, call, write, or wire collect. 
B. Migdal 
Rolfe Hotel 
Oshkosh, Wis.' 
The card was mailed to Dr. George Senn, 305 
Walnut, Green Bay, Wisconsin, by an authorized 
agent of the plaintiffs. The 'arrangement' con-
stitutes the physician an 'employee' of the plain-
tiffs. National Optical 'Stores Co. (these plain-
tiffs) v. Bryant. ______ Tenn. ------, 81 SW 2d 139. 
By the testimony of plaintiff's general sales agent, 
when a customer arrives he is ushered into a room 
occupied by a doctor employed by the plaintiffs 
who proceeds to make the examination of the cus-
tomer's eyes. When the doctor has completed his 
examination, he writes out what he calls a pre-
scription and demands $1, or in some cases $2 for 
it. If the customer protests the fee on the ground 
that the advertisement pursuant to which he came 
to the store represented that there would be 'no 
extra charge' for examination, the doctor answers, 
under instruction from the plaintiffs, that the fee 
is not for the glasses but the prescription. This 
is on its face a mere subterfuge. Nearly aH custo-
mers fall for it and pay the fee. A plain bare 
fraud is thus worked. If a customer still objects 
he is served without the payment, if possible. 
The aim and practice of the plaintiffs, as shown 
by the testimony of the plaintiffs 'sales manager' 
and the 'Manual of Instruction' to their salesmen, 
is to sell the customer the highest priced glasses 
and frames possible to foist upon him even though 
the complete glasses advertised at the price of 
$3.45 or $2.87 as the case may be would supply 
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his need as well. This in case of a customer who is 
wealthy or well to do may be mere good salesman-
ship, but it is against th.e public welfare when it 
is done to the poor or class of customers whom the 
plaintiffs mostly serve who generally need all the 
money they have for the bare necessities of life. 
And so as to filching a dollar for the examination 
from the class of customers with whom the plain-
tiffs mostly deal. 
When such advertising as is here involved so 
results as it is shown in this case actually to result, 
the statute as a whole cannot be held void, or all 
prosecutions for enforcement of it be enjoined 
even though some of their advertising may not 
contravene the statute. This is especially so under 
Sec. 153.12 above quoted which provides that in-
valid provisions shall not affect the portions of 
sec. 153.10 that are invalid. It was so held in the 
case of a section like sec. 153.12 in the dentist's 
case, supra." 
The Wisconsin Court discussed relevant cases and 
concluded: 
''But while there is disagreement in decisions 
of courts of last resort on the proposition that an 
ordinary trader cannot be prevented from adver-
tising the price at which he will sell eyeglasses, 
there is unanimity on the proposition that any 
advertising that tends to deceive or mislead is a 
fraud on the public and in our view that rule ap-
plies to the instant plaintiffs under the instant 
statute for the same reason that it applied in Sem-
ler v. Oregon Dental Examiners, supra, and en-
forcernent of the instant statute cannot be enjoin-
ed by the plaintiffs for the same reason that en-
forcement of the dental statute could not be en-
joined in our dentist case. 
18 
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It is quite true that son1e of the advertising 
done by the plaintiffs is not within the ban of sec. 
153.10, but clearly some of it is, and clearly the 
plaintiffs cannot enjoin all prosecution under the 
statute when part of its advertising is banned. 
Nor can it come into court for advice as to what 
advertisements it may make through seeking an 
injunction against prosecution for aHeged legal 
advertising. If the plaintiffs are prosecuted under 
the statutes for advertising that they consider 
not fraudulent and the prohibition of it by statute 
therefor unconstitutional, they can asset their 
claim in defense." 
The Court's attention is called to certain features of 
the Wisconsin advertisement which are similar to the 
Utah advertisement. Observe, "$12.00 (crossed out), 
value $3.88." This is very similar to the Plaintiffs' Utah 
advertisement wherein it states, "Our former price $20 to 
$25, our price now only $8.98, complete with frames and 
lenses." Observe the statement in the Wisconsin adver-
tisement "at the low price of $3.88,'' when compared to 
the Utah advertisement, "one single $8.98 price," "re-
gardless of your lens requirement ... the price is only 
$8.98." "You just can't pay more." Observe the Wiscon-
sin sections, ''No extra cost," "no extra charge,'' when 
compared to the Utah advertisement, "No extras". 
Likewise, no evidence was adduced in the Utah trial 
court as to the relationship between these Plaintiffs and 
the licensed optometrist they employ in Utah. The Ten-
nessee Supreme Court recently recognized the nature of 
the arrangement between these plaintiffs and their en-
gaged optometrist and properly defined it to be an em-
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ployment relationship. National Optical Stores Co. 
(these plaintiffs) v. Bryant, ______ Tenn. ------, 181 S.W. 2d 
139. 
Having explained the nature of the evil which Salt 
Lake City sought to cure. We will next examine the 
methods used in other jurisdictions to solve the problem. 
SOLUTION OF' THE PROBLEM: IN OTHER 
JURISDICTIONS 
While the prohlem of false and misleading advertis-
ing of eyeglasses is relatively new in Salt Lake City and 
in Utah, other states and municipalities have been strug-
gling with the problem for some time. While it is not pos-
sible to present to the court all ordinances of major muni-
cipalities which have been passed to eradicate this evil, 
it is possible to draw the court's attention to the statutes 
of the various states which have been passed to protect 
the public from deception in this area. 
At least twenty states have statutes denouncing false, 
deceptive or misleading advertising of eyeglasses or op-
tometric services, and advertising prices of eyeglasses 
or optometric services. The Court's attention is drawn 
to the similarity in language and approach of these stat-
utes of various states to the Salt Lake City Ordinance 
in question. None of these statutes have been held by 
courts of last resort to be unconstitutional. Many have 
been expressly held to be constitutional. (Cases cited 
throughout this brief.) The statutes are summarized with 
emphasis supplied. 
The Arkansas statute. Sec. 72-815. Arkansas Stat-
utes 1947 annotated, provides: 
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""The following acts are hereby declared to he 
unlawful acts: 
( 1) The violation of any of the provisions 
of this act, 
(2) for any Optometrist, physician or ~mr­
geon to advertise in any manner either directly 
or indirectly any fraudulent, false or misleading 
statement as to the skill or 1nethod of practice 
of himself or of any other Optometrist, physician 
or surgeon or to advertise in any manner that 
will tend to deceive, mislead, or d ~fraud the pub-
lic. 
(3) or any person, firm or corporation, or 
any Optometrist, physician or surgeon to adver-
tise, either directly or indirectly free optometric 
service or examination, or to advertise directly or 
indirectly by any means whatsoever any definite 
or indefinite amount or terms as a fee for the 
professional services or materials rendered or fur-
nished by an Optometrist, physician or surgeon, 
, 
The California statute, Business and Professions 
Code, Sec. 3129, California Codes, 1951, provides : 
"It is unlawful to advertise at a stipulated 
pri.c.e or any variation of such a price, or as being 
free, any of the following: the examination or 
treatment of the eyes; the furnishing of optome-
trical services; or the furnishing of a lens, lens,es, 
glasses or the frames or fittings thereof. 
"The provisions of this section do not apply 
to the advertising of goggles, sun glasses, colored 
glasses or occupational eye glass protective de-
vices, provided the same are so made as not to 
have refractive values." 
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The Florida statute, 1953, Sec. 463.14, provides: 
"(1) It is unlawful for any person, firm or 
corporation to offer any gift or premium or dis-
count in any form or manner in conjunction with 
the practice of optometry in order to secure pat-
ronage, or to advertise either directly or indirectly 
by any means whatsoever any d'efilnite or indefi-
nit.e prioe or credit terms on prescriptive or cor-
rective lenses, frames, complete prescriptive or 
corrective glasses or any optometric service; to · 
advertise in any manner that will tend to mislead 
or deceive the public; to solicit optometric patron-
age by advertising that he or some other person, 
or a group of persons, possess better qualifica-
tions for or are best trained to perform the service . 
or to render any optometric service pursuant to 
such advertisement. 
"(2) This section is passed in the interest 
of public health, safety and welfare and its pro-
visions shall be liberally construed to carry out 
its objects and purposes." 
The Indiana statutes, Burn's Indiana Statutes, anno-
tated 1951, replacement Sec. 63-1018A, provides: 
"Without limiting the right of said board to 
determine what acts on the part of the holder of 
a license to practice optometry, constitute unpro-
fessional conduct ... the following acts, in addi-
tion to any other acts that said board may find to 
be unprofessional conduct, shall be deemed by 
said board as unprofessional conduct: . . . 
(e) illegal advertising. For any person to 
publish directly or indirectly or to circulate any 
fraudulent fal.s.e or misleading statements as to 
the skill or method of practice of any person or 
any optometrist, or to advertise in any manner 
22. 
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that will tend to deceive, mislead or defraud the 
public; or to claim professional superiority, or 
to advertise directly or indirectly, free optometri-
cal services or examinations as an inducement to 
the public to procure optometrical services ; or to 
advertise directly or indirectly ,any amount as a 
fee for the professional services or to advertise 
any definite amount and/ or terms for prosthetic 
devices, material or materials constituting all or 
part thereof which may be furnished and supplied 
to the public.' " 
Sectton 63-1019 provides : 
"It shall be unlawful and a violation of the 
provisions of this act : ... 
" (f) Certain types of advertising. For any 
person or persons to publish or circulate, or print 
or cause to be printed, by any means whatsoever, 
any advertisement which quotes pri~es on glasses, 
lenses, or frrames or quotes a discount to be of-
fered to the public for the professional services 
and/ or the prosthetic devices, eyeglasses, lenses or 
frames, to he furnished to the public . . ." 
The 1954 general assembly of Kentucky enacted a 
new statute governing the practice of optometry, Chapter 
183 of the Acts of the General Assembly of the Common-
wealth of Kentucky. The new Kentucky statute pro-
vides: 
"Section 2. As used in this act, unless the 
context requires otherwise; ... (3) 'Visual Aid 
Glasses' means eyeglasses, spectacles or lenses de-
signed or used to correct visual defects; ... " 
"Section 11. It shall be unlawful and a viola-
tion of the provisions of this Act by any person : 
'' ( 4) to advertise by any means whatsoever, 
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directly or indirectly, the cost or price of visual 
aid glass,es; to offer such glasses at a discount or 
as a pre1nium for the purchase of any article of 
merchandise; to advertise any r<->ference to or 
cmnparison of cost or price of vii::'ual aid gla~~P~ 
in any 1nanner whatHoever, direetl~· or indirectly: 
" 
The 1llassaclwsetts statute, Chapter 11:2, See. 7:3A, 
Annotated Laws of :Jlassachusetts, 1949, provides: 
''No person in connection with the ~ale of en~­
glasses, lenses or eyeglass frames, ~hall inchide 
in any newspaper, radio, display sign or other 
advertisement, any statement of a character te.nd-
ing to deceiv.e or mislead the public, or any Htate-
ment which in any way misrrpresents any material 
or service or credit tern1s, or any statement con-
taining the words 'free examination of eyes', 'free 
advice', 'free consultation', 'consultation without 
obligation', or any other words or phrases of simi-
lar iinport which convey the impression that eyet; 
are examined free, or any statement advertising 
any material used for ophthahnic purposes unless 
it is descrjhed truthfully in all its component 
parts, or any statement advertising lenses, or com-
plete eyeglasses, including lenses at a fixed price, 
either alone or in conjunction with professional 
services, or any statement advertising a frame or 
nwunting at a fixed price unless a further state-
ment, to the effect that said price is for the frame 
or mounting only and does not include lenses, eye 
examination or professional services is included 
in said advertisement, orally in the case of radio 
advertisement and, if the advertisement is writ-
ten or printed, in words or print as legible and 
not less than one-half the size of the words or 
print used for said price, or any statement which 
lays claim to a policy or a continuing practice of 
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generally underselling competitors, or any state-
ment which refers inaccurately to the goods, 
prices, values, credit terms, policies or services of 
any competitor. The price shall be construed as 
being fixed, within the rneaning of this section, 
although the words 'and up' or 'as low as' or words 
of similar import are used in connection there-
with." 
The Michigan statute, Section 338.258 of the Com-
piled Laws of l\!Iichigan, 1948, provides: 
" ... It shall be unlawful: ... 
"(i) for any persons who advertise glasses 
or lenses frmnes or their supporting accessories, 
with or without frame or mounting at a price, with 
or without examination of eyes or professional 
services, or at a price with such phrases as 'as low 
as', 'and up', 'lowest prices', or words or phrases 
of similar import; or to offer any gift, premium, 
or discount in conjunction with the practice of 
optometry; Provided, That the exemptions ac-
corded to physicians and surgeons and the other 
persons from the provisions of this act as set forth 
in Section 7 (d) shall not apply to the provisions 
of Section 8 of this Act. (Section 338.258 Mich. 
Compiled Laws)." 
The Minnesota statute, Sec. 5790 of Mason's Minne-
sota Statutes provides that the board of optometry may 
revoke the certificate or suspend the right to practice 
of any person who is found by the board to be guilty of 
unprofessional conduct. Unprofessional conduct is de-
fined: 
" 'Unprofessional Conduct' shall be defined 
to mean any conduct of a character likely to de-
ceive or defraud the public, including among other 
things price advertising, and free examina.tion ad-
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vertising, the loaning of his license or certificate 
by any licensed optometrist to any person; em-
ployment of 'cappers', or 'steerers' to obtain busi-
ness; 'splitting' or dividing a fee with any person 
or persons; the obtaining of any fee or compensa-
tion by fraud or misrepresentation; employing 
either directly or indirectly any suspended or un-
licensed optometrist, to perform any work covered 
by this act; the advertisement by any means what-
soever, of optometric practice or treatment or 
advice in which untruthful, improbable, mislead-
ing or impossible statements are made ... " 
Statutes of Montana, Sec. 66-1302 Revised Codes of 
Montana 1947, annotated, provide: 
"It shall be unlawful for any person: ... 
11. To adv~ertise at a price, or any stated 
terms of such a price, or as being free, and in 
the following examination or treatment of the 
eyes ; the furnishing of optometrical services, or 
the furnishing of a lens, lenses, glasses, or the 
frames or fittings, thereof. The provision of this 
subdivision does not apply to the advertising of 
goggles, sun-glasses, colored glasses or occupa-
tional eye protective devices, provided the same 
are so made as not to have refractive values and 
are not advertised in connection with the practice 
of optometry or of any professional service." 
The Nebraska statute enacted by the Legislature of 
the State of N ehraska in 1943, Chap. 150 of the Session 
Laws of 1943, provides that unprofessional conduct as 
applied to professions generally, including the profession 
of optometry, shall include any of the following: 
"9. Making use of any advertising state-
ments of a character tending to deceive or mis-
lead the public. 
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''10. Advertising professional superiority or 
the performance of professional services in a 
superior manner. 
'' 11. Advertising prioes for professional 
service ... 
"14. Advertising any free professional serv-
ices or free examination. 
"15. Offering discownts or inducements to 
prospective patients, by means of coupons or 
otherwise to perform professional services during 
a given period of time or during any period of 
time for a lessor or more attractive price. . . . 
"17. Advertising a.ny price or prices or correc-
tive devices or services." 
The New Mexico statute, Sec. 67-7-9, New Mexico 
Statutes 1953, annotated, provides : 
"The New Mexico State Board of Optometry 
may either refuse to issue, or may refuse to re-
new, or may suspend, or may revoke, any certifi-
cate of registration for any of the following causes 
on the part of the holder thereof: 
" (d) Advertising by means of knowingly 
fals.e, misleading or deceptive stat.ements . . . 
"(1) Without limiting the right of said 
Board to determine what acts on the part of a 
holder of a certificate of registration to practice 
optometry constitute unprofessional conduct, the 
following acts, in addition to any other a<;ts that 
said Board may find to be unprofessional conduct, 
shall be deemed by said hoard as unprofessional 
conduct: Any conduct of a character tending to 
deceive or defraud the public . . . advertising by 
any means whatsoever prices of professional serv-
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ices, eyeglass.es, spectacles, lenses, frames or 
mountings or granting a discount for professional 
services or prosthetic devices, eyeglass, spectacles, 
lenses, frames or mountings to be furnished to 
the public as part of or independent of the pro-
fessional services .... " 
Section 67-7-13 provides : 
''Each of the following acts on the part of any 
person shall constitute a misdemeanor, ... 
"(n) Advertising by any means whatsoever 
the quotation of any prices or terms on eyeglasses, 
spectacles, lenses, frames or mountings, or which 
quotes discounts to be offered on eyeglasses, spec-
tacles, lenses, frames or mountings .... " 
The Oklahoma statute Title 59, Sec. 585 of Oklahoma 
Statutes annotated 1941 provides: 
"Said Board [of optometry] shall have the 
power to revoke any certificate granted, by it un-
der this Act, for fraud, conviction of crime, un-
professional and unethical conduct, . . . 
''The following acts shall be deemed by •said 
Board as unprofessional and unethical <;onduct: 
.... (d) For any licens·ed optometrist to publish 
or circulate directly or indirectly, any fraudulent, 
false or misleading statement a'S to the skill or 
method or practice of himself or of any other 
licensed optometrist, or to advertise in any man-
ner ;that will tend to deceive, mislead or deftraud 
the public or to fraudulently advertise, either 
directly, or indirectly, free optometrical service or 
examination as an inducement to the public to 
procure optometrical servic-es, or to fradulently 
advertise, directly or indirectly, any amount as a 
fee for his professional services, or any definite 
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amount and/ or terms for materials and/ or se1rv-
ices; ... " 
The Oregon statutes, Sec. 54-731, Oregon Compiled 
Laws Annotated, as amended by laws of 1941 and 1943, 
provide: 
''Any person register~ed as provided for in 
this act may have his certificate of registration 
revoked or ~suspended for a fixed period by the 
Oregon State Board of Examiners in Optometry 
for any of the following causes: ... 
'' 3 ... the adv·ertising of optometric services 
or treatment or advice in which untruthful, im-
probable, misleading, deceiving or impossible 
statenwnts are made and statements such as 'low-
est prices in town', 'reduced prices,' and words of 
l*e import are included therein; ... 
'' 6. The adve·rtising by means of any of the 
following: newspapers, radio, bill boards, direct 
mail or window or any other direct display or 
other publication, of any definite or fixed prices 
of 'Optometric services or material'S, but nothing 
in the aforesaid shall be construed as price or 
priees where they relate specifically to terms of 
payment ... " 
The Pemnsylvania law was enacted by the session of 
1937 and it is No. 220 of the Session Laws of 1937 and it 
provides: 
''The State Board of Optometrical Ex-
aminer's shall refuse to grant a certificate of 
Iicen'Se to any applicant, and may cancel, revoke, 
or suspend the ope·ration of a certificate ... £or 
any or all of the following reasons, to-wit: ... 
the use of misleading advertising . . . or the ad-
vertising of prices for professional services or 
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glasses or other appurtenances used in the prac-
tice of the profession of optometry . . . '' 
The South Carolina law, Sec. 56-1075 of the Code of 
Laws of South Carolina 1952, provides: 
"It shall be unlawful for any licensed 
optometrist, physician, surgeon, optician or other 
pers!on to advertise by ~any means whatsoever 
in the untTuthful, impossible, improbable or mis-
leading statement in connection with testing eyes 
or fitting or supplying spectacles or eyeglasses or 
to advertise the amount of charges for profes-
sional 'services or testing the eyes or fitting or 
supplying spe0tacles or eyeglasses . . . '' 
The Tennessee Law, Sec. 7028 of the Williams Ten-
nessee Code Annotated 1934 as supplemented to 1953, 
provides: 
"It shall he unlawful ... for any person, firm 
or corporation to give or cause to be given, deliver 
or cause to be delivered, in any manner whatso-
ever, any 'spe0tacles or eyeglas,ses, separate or 
together, ~as a prize or a pr-em.ium, or as an induce-
ment to selling a hook, paper, magazine or any 
work orf literature or any item of merchandise. 
And it shall be unl,awful for any pm~son engaged 
in ~the practice of optometry in th'is state to use 
any adver~tising whether printed, radio, display, 
or of any other nature, in which appears any 
untruthful, sensational, impossible, improbable, 
or misleading statement, or anything likely to 
mislead or deceive the public or ,any individual, or 
to advertise any stated price ·or stated terms, or 
set or spec'ial prices for optometric service or 
ophthalmic lens, frame or mounting, or complete 
glasses, in any manner . . . '' 
The V~rginia Law, Sec. 1635 of Virginia Code of 
1942 Annotated, provides: 
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'' 2. The f.ollowing acts shall be deemed as 
unp:rofesrsronal conduct on the part of a holder 
of a certificate of registration to pDactice opto-
me·try ... 
'' (d) The advertrsing drrectly ·or indir·ectly 
of the following: Statements as to ~skill or method 
of practice of any person or any optometrist; in 
any manner that will tend to deceive, mislead or 
defraud the public; to claim professional superi-
ority; to offer f.ree optometrieal services or ex-
aminations; to set forth any amount, price, pre-
mium, gift, discount or terms for professional 
services or for eyeglasses, spectacles, lenses, 
frames, mountings or any other prosthetic de-
vic.es; ... " 
Section 1637 provides: 
"It shall be unlawful for any person: ... 
"(i) To advertise by print, radio, display 
or by any other means whatsoever in the adver-
tisement which qtwtes prices of eyeglasses, spec-
tacles, lense.s, frame's or mountings, or which 
quotes a discount, gif.t or terms of credit or pay-
ment for professional servic.es or pro'sthetic de-
vices, spectacles, eyeglasses, lense1s, frames or 
mountings to be furnished to the public . . . '' 
The Washington law, rus amended by the laws of 
1937, 1945 Washington Statutes, p. 224, provides: 
Section 10152. ''It shall be unlawful for any 
person: ... 
'' 11. To advertise the 'free examination ad-
vice,' 'free consulta:tion,' 'consultation without 
obligation,' 'free advice' or any words or phras·es 
of similar import which convey the impre'ssion to 
the public that eyes are examined free or of the 
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character tending to deceiL:c or mislead the public, 
or in the nature of 'bait advertising;' or 
'' 12. To use an advertisement of a frame or 
mounting which is not truthful in describing the 
frame or mounting and all its component parts. 
·To advertise a frame or mounting at a price, un-
lesls it shall be depicted in the advertisement with-
out lenses inserted, and in addi,tion to the adver-
tisement must contain a statement irrunediately 
following, or adjacent to the advertised price, that 
:the price is for the frame or mounting only, and 
does not include lenses, eye e:xamination or pro-
fe!s.sional services, which statement 'Shall appear in 
type as large as that used for the price, or adver-
tise lenses or complete gla;s'Ses, vis. : frame or 
mounting with lenses included, at a pri0e either 
alone or in conjunction with profe1ssional services; 
or ... 
'' 15. To use advertising whether printed, 
radio, di·splay or of any other nature which states 
any definite amount of money .as 'down payment' 
and any definite amount of money as a subse-
quent payment, be it daily, weekly, monthly, or at 
the end of any period of time.'' 
The TVest Virginia Law, Sec. 2937 of the West 
Virginia Code of 1943 Annotated provides: 
''The Board [of optometry] may either 
refuse to issue, or may refuse to renew, or may 
suspend or revoke any certificate of registration 
for anyone or any combination, of the following: 
. . . Ad¥ertising by means of knowingly false or 
deceptive statements. All advertising, whether by 
means of newspapers, or in any manner, whatso-
ever, of the following s1tatements, or statements 
of ·similar import, that are 'false and deceptive' 
within the n1eaning of this law, shall be pro-
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hibited. False and deceptive advertising shall 
be prohibited in the following: (a) Advertising 
of complete glasses, •that is to ·say, lenses and 
frames or mountings, at a stated price, either 
alone or in conjunction with professional services; 
(b) Advertising 'free examination of eyes,' or 
'free consultartion.' or 'free advice,' or words of 
similar import and m·eans ; . . . '' 
The Wisconsin Law provides, Sec. 153.10, Wisconsin 
Statutes 1953 as follows: 
"It ·shall be unlawful for any pers'on to adver-
tise either dire0tly or indirectly by any means 
whatsoever any definite or indefinite price or 
credit terms on lenses, frames, complete glasses, 
or any optometric services; to adver,tise in ·any 
manner that would tend to mislead or deceive 
the public; to solicit optometric patronage by 
advertising that he or some other person or a 
group of persons po·ssess superior qualificartions 
or are best trained to perform the service; or to 
render any optometric service ... '' 
It may he observed that ·son1e of the s1tatutes CJon-
demn advertising by optometrisrts or other professional 
groups. However, most of the statutes proscriibe decep-
tive, misleading and price adverti:sing by all persons, 
including optom·e,trists and other pr·ofessional persons. 
Thus the interdict agains't deceptive, misleading and 
price advertising of eyeglas·ses, frames and services 
applies broadly to opticians and other persons who are 
not required to possess special qualifications or ·skills 
in caring for the visual problems of the public. The Salt 
Lake City ordinance in question likewise applies broadly 
to false, deceptive and price adverti'sing by opticians and 
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other persons whose skill ~s not required to m·eet statu-
tory qualifications. 
States not having specific legislation again'st mis-
leading, deceptive and price adver.tising of eyeglas·ses 
and optometric services have approached the problem 
in other ways. 
Mis'souri (Sec. 336.200, Missouri Revised Statutes) 
prohibits adverti,sing by :any person which states that 
eyes are examined free or words of similar import, or 
in which there is contained any 'Statement which ·se·eks to 
deceive or mislead the public. 
N·ew J e:vsey imposes a duty on the Board of 
Optometry to revoke the license of amy person to practice 
optometry for false, fraudulent or misle1ading advertis-
ing. (Section 45 :13-11, Revise1d Statutes, Cumulative 
Supplement 1952). 
North Carolina empowers the Board of Examiners 
in Optometry to revoke the eertifieate of registration 
for unefthical conduct or practice, which is defined to 
include advertising free examination of eye·s or words 
of ·similar import or ~advertising of a character tending 
to deceive or mislead the public or in the n8Jture of 'bait 
adverti's.ing.' (North Carolina Recompiled Statutes, 
1952, Seetion 90-124). 
The Board of Commissioners of Salt Lake City, in 
order to eliminate the evils resulting from deceptive, mis-
leading and price advertising of eyeglasses and 
optometric services pa'Ssed sections 4865 and 4866 within 
the framework of the pattern es:tablished by legislation 
of other ·state'S who have succe'Ssfully solved the problem 
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by methods thak have withstood the test ~of constitution-
ality. 
ARGUMENT 
POINT ONE. THE DISTRICT COURT INJUNCTION 
SHOULD BE VACATED SINCE THE COURT SHOULD NOT 
ENJOIN A CITY FROM ENFORCING AN ORDINANCE 
BANNING FALSE OR MISLEADING ADVERTISING. 
In granting a iblanket injunction against enforcing 
the ·entire ord~nance rbased on the stipulation of the 
parties, the court overlooked fundamental rules of 
burden of proof of a Plaintiff 'Seeking injunctive relief 
against the whole of a !statute. In order to obtain a valid 
injunCJtion ragainst all parts o£ the srtatute, a Plaintiff 
must prove that all parts of the statute are invalid. A 
Plaintiff seeking to enjoin an entire ordinance cannot 
succeed upon es,tablishing merely 1that a .part of the 
ordinance is questionable. Wholly ~apart from the stipu-
lation in which Plaintiff's admit that their advertising 
violates the whole of the Salt Lake Ci!ty ordinance, 
Plaintiffs cannot obtain a vaHd injunction ragainst an 
entire ordinance merely by showing that some of their 
advertising may not contravene ~the statute. Ritholz v. 
Johnson, 246 Wisconsin 442, 17 NW 2d 590, 1945 at 594. 
While courts may not always agree on the record 
presewted to them that adverti'sing prices of eyeglasses 
and optometr~c s-ervices affects public eyesight and 
public health, it is fundamental and all courts agree that 
a Plaintiff may not enjoin an ordinance preventing 
advertising tending to deceive or mislerad the public. 
Semler v. Oregon State Board of Dental Examiners, 294 
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U.S. 608, 55 S.C. 570, 79 Law Ed. 1086, 1935; and Ritholz 
v. Johnson, 246 Wi~s. 442, 17 NW 2d 590, 596, 1945. 
It may be that a certain part of the :advertising of 
Plain tiffs is not under ~the ban of the ordinance. But 
cle1arly certain of Plaintiffs' advertising is :mi!sleading 
and certain of it is prohibited by the ordinance. Plain-
tiffs cannot ~enjoin all prosecution under the ordinance 
when part of its advertising is banned by pari of the 
ordinance which unquestiona1bly is valid. Nor can Plain-
tiffs come to a Utah District Court for advice a;s to what 
advertisements it may make through a proceeding seeking 
an injunction. Ritholz v. Johnson, supra. 
The ordinance does not fall toto where it contains 
a 1separabili!ty clause, as is ~contained in the Balt Lake 
City ordinance in question. 
These reasons alone ~compel a reversal of the Dis-
trict Court 1and an order that ~the complaint be dismissed. 
POINT TWO: PROHIBITING PRICE ADVERTISING OF 
EYEGLASSES IS A REASONABLE METHOD FOR PRO-
TECTING THE PUBLIC HEALTH AND WELFARE. 
The Court should reverse and order the complaint dis-
missed for the reasons argued under Point I. However, 
there would still remain the question whether a District 
Couflt in Utah in a proper case could enjoin enforce-
ment of that part of Section 4865 which estaJblishes, as 
a standard for advertising of eyeg1as's,es, a prohibition 
against deception from representations as :to price. We 
urge ~that .the ordinance should not be so enjoined. 
The general price prohibition in Section 4865 is 
implemented by related provisions against advertising 
36 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
at a discount or advertising free of charge. These may 
be considered together since affecting price. 
At the outset the Court should recognize certain 
established fun dam en tal constitutional propositions. 
A state, muncipality or other body politic may afford 
protection ~of its eiti:zJenry against ignorance, incapacity 
and imposition. Dent v. West Virginia, 129 U.S. 114, 
122, 9 S. C. 231, 32 Law Ed. 623, 626; and Semler v. 
Oregon State Board of Dental Examiners, Supra. 
Courts readily recognize the relation between pro-
fessional service and the public health and welfare, and 
in this field readily uphold r'egulations aimed at protect-
ing the public against ignorance, incapacity and imposi-
tion. Semler v. Oregon State Board of Dental Examiners, 
Supra. 
It is obvious that those who practice a profession 
may be regulated. The reason ~that they may be regulated 
is not per se that they are professional, ibut that their 
activities directly . affect the public health and wel£are. 
Aetivities of dispensing opticians likewise affect the 
pubic health and welfare. In some states opticians are 
regulated. But Utah does not have legislation regulating 
opticians. Their connection to standards of care of eye-
sight is as dose to the public eyesight as the professional 
optometrist or physidan and surgeon who analyzes and 
prescribes. Being 'so c1os~ely connected to care of the 
public eysight, courts generally recognize that dispensing 
opticians may be regulated, and their advertising of a 
price for eyeglasses prohibite'd. City of Springfield v. 
Hwst, 56 NE 2d 185, 144 Ohio State 49, 1944; Common-
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wealth v. Ferris, 25 N.E. 2d 378, 305 Mass. 233, 1940; 
Ritholz v. Johnson, Supra.; Seifert v. Buhl Optical Com-
pany, Supra.; Ritholz v. Commonwealth, 184 Virg. 339, 
35 S.E. 2d 210, 1945. 
The obvious conneetion between a dispenser of the 
physical material or eyeglasses used to correct vision and 
and the public health was recognized at an early date 
by Mr. Justice Holmes in Roschen v. 'Ward, 279 U.S. 337, 
73 Law Ed. 722, 1929, involving a New York statute 
which regulated dispensing of eyeglas·ses by opticians 
and others by providing that a duly qualified optometrist 
must be in charge of and in pers·onal attendance at the 
booth where eyeglas!ses were sold. The Court upheld 
the statute, recognizing that it was ihe duty of .the 
licensed 'Specialist to analyze every visual problem and 
to make up his mind whether or not an examination of 
the eye was required and if so, to conduct ·the examina-
tion. The court recognized that methods of dispensing 
eyeglasses were such that apart from the statute, the 
puiblic would 1be sold eyeglas!ses without the benefit of 
the skill of a licensed professional physician or optome-
trist. As early as 1929, therefore, the United States 
Supreme Court held that dispensing opticians as such 
may be regulated. 
The United States Supreme Court also established 
in 1935 that a prohibition against price advertising was a 
reasonable method for e~adicating the evils resulting 
from false ·and misleading advertising. S ernler v. Oregon 
State Board of Dental Examiners, Supra. It follows, 
·therefore, that a regulation of a dispensing optician 
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which affects the price :at which he may advertise is 
~onstitutional, bearing a reasonable relation to the eare 
of eyesight of members of the public. 
It is not a proper cons,titutional challenge to a 
~tatute or ordinance that it might have gone farther than 
it did, or because it may not succeed in bringing ~about 
the results that it tends to produce. If the ·ordinance 
tends to correct advertising evils that may affect the 
public eyesight, the ordinance is constitutional. Boschen 
v. Ward, Supra. 
Plaintiff'S are not entitled to object to the ordinance 
on the ground that the .particular ordinance is limited to 
thos·e persons who sell prescription eyeglasses, lenses, or 
frames and prescription len:se~s. The City is not bound 
to deal alike with ·all classes or to strike a.t all evils at 
the same time or in the same way. It may deal with 
differ~ent classes according to the needs: of the public 
in relaHon to each. Semler v. Oregon State Board of 
Dental Examiners, Supra; Boschen v. Ward, Supra. 
It is obvious that much public good will be ~accom­
plished if false and misleading advertising, including 
price advertising which is itself misleading, is prohibited. 
The balancing of the considerations of advantage and 
disadvantage is for the City Commission 1and not for the 
courts. Boschen v. Ward, Supra. 
The United States Supreme Court recognized that 
the policy behind such legislation was to afford pro-
te·ction against ignorance, incapacity and imposition. It 
recognized that practitioners who were not willing to 
abide for the ethics of their profession often resorted 
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to such a:dvertising methods to lure the credulous and 
ignorant members of the public to their offices £or the 
purpose of fleecing them. 
It 1s readily apparent that the same policy is behind 
an ordinance which bans advertising by practitioners, 
who are not required to be licensed in Utah, who are not 
willing to abide by non-deeeptive advertising and who 
resort to mi'Sleading advertising methods to lure the 
credulous and ignorant members of the public to their 
offices. There is no policy in ~such an ordinance to protect 
the practitioners from each other, since an optician is not 
a "professional" person in Utah. Golding v. Schubach 
Optical, 93 Utah 32, 70 Pac. 2d 871, 1937. Instea'd the 
policy behind the ordinance is to protect the public from 
being duped by substandard advertising methods, and to 
provide, by ordinance, a standard to which advertising 
of eyeglasses shall conform. 
The advertising of Plaintiffs on its face and by 
virtue of the stipulation of its counsel is not such that 
Plaintiffs could argue that it was not deceptive. But 
even if such an argument wer~e ma:de, it is no answer for 
Plaintiffs to 'say that their advertising is truthful. The 
City Commission was not bound to provide for the 
determination of relative veracity of particular practi-
tioners. The City Commission was entitled to consider 
the general effect of the practices which it prescribed 
and if these effects were injurious in facilitating unwar-
ranted ~and misleading claims, to counteract them by a 
general rule, even though m particular instanees there 
might be no actual deception or fraud. 8 emler v. Oregon 
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State Board of Dental Examiners, Supra. 
The general impression from the advertisement is 
that the customer will be satisfied, since Plaintiffs a:dver-
tise that they have over three million satisfied customers. 
The impression is given also that the customer will 
receive glaJsses: complete with frames anrd lenses for $8.98 
with no extras. The public cannot know from the adver-
tisement that the method of operation of Plaintiffs is 
such that the customer must pay extra to have his eyes 
examined. Ritholz v. Johnson, Supra. 
The advertisement leads the public to believe that 
their eyeglass problems will be satisfied. Since satisfac-
tion of visual problems obviously require·s the attention 
of a 1skilled physician or optometrist, the advertisement 
amounts to representation that the customer will receive 
from Plaintiffs eyeglasses fitted to his eyes. Because 
the public generally does not know the minute distinction 
between the different type's of practitioners in this field, 
for instance between an ·opthalmologist, and o·cculist, an 
optician, and optometdst, the public is not likely to 
discern from the advertisement that the price is for 
glasses only and that they must have their eye'S examined 
extra. In this cunning manner arises the possibility for 
misleading the public. This is the evil which the Board 
of Commissioners foresaw and £or which it prescribed 
advertising standards. Plaintiffs' real problem is that 
they do not desire to conform to non-de'ceptive adver-
tising standards. 
Plaintiffs' advertising is calculated to make the 
public believe that they can receive eyeglasses and have 
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their visual problems satisfied 1by Plaintiffs. Since pro-
fessional skilled serviees are a necessary part of satis. 
factory eye-care, the li'cens·e o£ Plaintiffs to advertise 
is not that of an ordinary trader'-an ordinary retailer 
of merchandise. P1aintiffs ' adv·ertising should be sub-
ject to the same type of regulation as the advertising 
of licensed professional optometrists and physicians. 
This case therefore is controlled by the ~authority of the 
U nrted States Supreme Court decisions in Semler v. 
Oregon State Board of Dental Examiners, Supra, and 
Boschen v. Ward, ~supra. 
Courts of sister states as well as the United States 
Supreme Court have not limited the power of municipali-
ties or legislatures to han price advertising. A legislative 
prohibition against pri'Ce advertising in all respects the 
same as conducted by these Plaintiffs in Utah has be·en 
uph~ld generally throughout the nation. Ritholz v. John-
son, supra; Oommonrwealth v. F,erris, supra; City of 
Springfield v. Hurst, supra; Seifert v. Buhl Optical Com-
pany, 1supra; and Ritholz v. Commonwealth, supra. 
SUMMARY 
The judgment of the District Gourt should be re-
versed, 1since it enjoined enforcement of all .parts of 
the Salt Lake City ordinance. Part of the Salt Lake 
City ordinance bans advertising which is false or mis-
leading. There is no question but what the City has 
power to pa~ss an ordinance to stop false and misleading 
advertising by any person or group of persons. Such 
an ·ordinance is clearly constitutional. The blanket 
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njunction against the whole of the ordinance ~should 
herefore be va~ted. 
The balance of the ordinance does not v}olate ·any 
:onstitutional rules. That part of the ordinance which 
>rescribes a standard for advertising by providing that 
Ldvertising of eyeglasses shall not contain a statement 
>f price, ~bears a reasonable relation to the public health 
md public eyesight and is a reasonable method of eradi-
~ating ·certain evils which tend to result from 1such adver-
ising. 
·CONCLUSION 
Counsel wish to express appreciation for the privi-
lege of filing this brief as amicus curiae. We sincerely 
request the Court to analyze the problem and evils 
sought to be remedied by the Salt Lake City ordinance 
in question. We suggest that the Court study how other 
jurisdictions have solved this problem. We urge the 
Court to conclude that the method adopted by the Board 
of Commissioners of Salt Lake City for establishing 
standards for advertising to eliminate the tendency to 
mislead and deceive the public be sustained and the 
judgment of the District Court be reversed. 
Respectfully submitted, 
K. JIAY HOLDSWORTH of 
FABIAN, CLENDENIN, MoFFAT & 
MABEY, 
Counsel, amicus curiae 
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